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IN THE
SUPREME COURT OF UTAH

DALE H. MALQUIST,
Plaintiff/Petitioner,
v.
BOARD OF REVIEW OF THE INDUSTRIAL
COMMISSION OF UTAH, THE EMPLOYERS
REINSURANCE FUND, L.K. COMSTOCK &
COMPANY, AND EMPLOYER MUTUAL
LIABILITY,
Defendants/Respondents

PETITION FOR REVIEW FROM THE
UTAH COURT OF APPEALS

The Plaintiff/Petitioner, hereinafter referred to as the petitioner, respectfully submits this
petition for a writ of certiorari, pursuant to Utah Rules of Appellate Procedure, Rule 45.
QUESTION PRESENTED FOR REVIEW
Whether the Utah Court of Appeals erred by not remanding the case to the Industrial
Commission of Utah for review by a medical panel pursuant to the rules adopted by the Utah Supreme
Court in Allen v. Industrial Comm'n, 729 P.2d 15 (Utah 1986).
OPINION BELOW
Utah Court of Appeals; Case No. 910181-CA

JURISDICTION
The petitioner seeks review of the decision of the Utah Court of Appeals filed November 13,
1991. Petition For Rehearing denied on December 6, 1991.
The jurisdiction of this Court is invoked pursuant to Utah Rules of Appellate Procedure, Rule
46 (b) and (c).

STATEMENT OF THE CASE
On March 29,1988 the petitioner, through his attorneys Haley & Stolebarger, made application
for a hearing before the Industrial Commission of Utah due to the respondents, Wausau Insurance
Co., refusal to pay medical expenses. On July 2, 1990 said hearing was held. Approximately one
week prior to the hearing the petitioner's attorneys requested from the Industrial Commission
permission to be relieved of their obligation to represent the petitioner, said request being granted.
The petitioner represented himself at said hearing.
Prior to the said hearing the petitioner submitted a written request to appear before a medical
panel. The petitioner was not granted this request.
On August 31, 1990 the Administrative Law Judge (A.L.J.) submitted her findings of fact,
conclusions of law and order denying benefits to the petitioner. Petitioner filed a motion for review of
the order complaining therein of the denial of appearance before a medical panel and of the A.L. J.'s
failure to apply the A lien standard. The motion for review was denied on March 12, 1991.
The petitioner then filed in the Utah Court of Appeals a petition for review of the
determinations of the Industrial Commission. The Utah Court of Appeals Memorandum Decision
denying benefits was filed on November 13, 1991. The petitioner filed a petition for rehearing and
said petition was denied on December 6,1991.
STATEMENT OF THE FACTS
The petitioner, a resident of Montana, was employed as an electrician/welder at the
Intermountain Power Plant near Delta, Utah in April of 1985. The petitioner's primary job task was
welding brackets for light poles. This task required the petitioner to be on his knees on steel grating
for six to seven hours daily. After several weeks the petitioner twice reported to the site medical
facility with swollen knees where he was examined and a medical diagnoses made. (Patella bursitis,
D137-141) (D., reference to Medical Records of Dale H. Malquist compiled by respondents)
In 1987, while being treated for an injury not related to that herein, the petitioner requested his
treating physician in Montana, Dr. Sterling, to examine his knees. Dr. Sterling continued the
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examination for several months until said examination culminated with an M. R.I. scan of the knees.
(D45-46, diagnosed as chondromalia of the patella, bilateral, probable medial and lateral meniscus
tears of the right knee, and possible medial and/or lateral meniscus tears of the left knee.)
Prior to the hearing before the Industrial Commission the petitioner submitted to a one hour
examination by the respondent's consulting physician, Dr. Weeks. (D02, diagnoses; knee problems
are primarily degenerative. I feel that he has patello-femoral pain, probably due to arthritis with a
history of pre-patellar bursitis and continued extensor mechanism tendonitis. He also appears to have
degenerative meniscal tears with a probable tear of the right medial meniscus and a possible tear of the
left lateral meniscus.)
The respondents have introduced the medical records of Dr. Walker; a chiropractor the
petitioner saw in 1984. Dr. Walker examined the petitioner for a twisted right knee. (D163,
diagnoses, subacute manifest of chronic bilateral knee strain ace. by painfully limited ranges of motion
and weakness of the medial collateral and anterior cruciate ligaments.)
In addition the respondents introduced other medical documents concerning an ongoing
condition in the petitioner's right lower leg. The A.L.J, construed this evidence to be a factual cause
of the petitioner's knee problems (Industrial Commission of Utah, findings of fact, conclusions of law
and order) however no doctor or other medically trained person has made this finding. Dr. Weeks,
the respondent's doctor dismisses this contention in his report. (D3)
ARGUMENT
On November 14, 1986, this Court, in Allen v. Industrial Comm'n, 729 P.2d 15 (Utah 1986)
fleshed out the rules by which this Court expects the Industrial Commission to comply with in cases of
pre-existing injuries, as described by the A.L.J, in the petitioner's case.
"Professor Larson has suggested a two-part causation test which is consistent with the
purpose of our workers' compensation laws and helpful in determining causation. We
therefore adopt that test. Larson suggests that compensable injuries can best be
identified by first considering the legal cause of the injury and then the medical cause.
Citation omitted. 'Under the the legal test, the law must define what kind of exertion
satisfies the test of "arising out of the employment" [then] the doctors must say
whether the exertion ... in fact caused this [injury].'" A lien, supra (emphasis added)

At issue in this case is medical causation, legal causation having not been raised. This Court
has clearly defined the process in which medical causation is to be determined.
"2. Medical Cause - The second part of Larson's dual-causation test requires that the
claimant prove the disability is medically the result of an exertion or injury that occurred
during a work-related activity. The purpose of the medical cause test is to ensure that
there is a medically demonstrable causal link between the work-related exertions and the
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unexpected injuries that resulted from those strains. The medical causal requirement
will prevent an employer from becoming a general insurer of his employees and
discourage fraudulent claims. With the issue being one primarily of causation, the
importance of the medical panel becomes manifest. It is through the
expertise of the medical panel that the Commission should be able to
make the determination of whether the injury sustained by a claimant is causally
connected or contributed to by the
claimant's employment." A lien, supra (emphasis added)
The Industrial Commission, in denying the motion for review, argued that A lien did not apply
as the petitioner was injured prior to the A lien decision. However in Lancaster v. Gilbert
Developement, 736 P.2d 237 (Utah 1987), Large v. Industrial Com'n of Utah, 758 P.2d 954 (Utah
App. 1988) and Nyrehn v. Industrial Com'n of Utah, 800 P.2d 330 (Utah App. 1990) the plaintiffs
were injured prior to the petitioner and the A lien standard was applied in each case.
The petitioner has not been afforded the opportunity to have a panel of medical doctors' sort
through the medical evidence to determine causation in accordance with the A lien decision.
Contradictory to this Court's decision in A lien, the A.LJ. Found the petitioner's prior injuries to be
determinative of whether an accident occuixed. In remanding the A lien case for review by a medical
panel, this Court specifically stated "[f]urther, the case was not submitted to a medical panel for its
evaluation."
Clearly, as in the A lien case, the only persons qualified to flesh out the medical causation issue
is the medical panel. In this case, with the many different diagnoses, the emphasis placed upon the
petitioner's lower right leg problem, and given the complexity of the human knee joint, anything less is
fundamentally unfair to the petitioner.
^especotilly submitted this rJ^\.<J day of January 1992

Dale H. Malquist
pro se petitioner

'
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CERTIFICATE OF SERVICE

I hereby certify that on the UY\ ^p day of January 1992, a true copy of the foregoing "Petition
for Writ of Certiorari" was served by first class mail, postage prepaid, upon the following:

Brad C. Betebenner, Esq.
Richards, Brandt, Miller & Nelson
Attorneys at Law
50 South Main, Suite 700
P.O. Box 2465
Salt Lake City, UT 84110
Attorney for respondents
Erie V. Boorman, Administrator
Employers Reinsurance Fund
Industrial Commission of Utah
P.O. Box 510250
Salt Lake City, UT 84151-0250

)ale H. Malquist

Petition for Writ of Certiorari Paop S
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ADDENDUM A

THE INDUSTRIAL COMMISSION OF UTAH
Case No. 89000297

DALE H. MALQUIST,
Applicant,
vs.
L. K. COMSTOCK & COMPANY and/or
WAUSAU INSURANCE and
EMPLOYERS' REINSURANCE FUND
Defendants.
* * * * * * * * * * * * * * * *

*
*
*
*
*
*
*
*
*
*
*
*
*
* *

FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER

HEARING:

Hearing Room 334, Industrial Commission of Utah, 160
East 300 South, Salt Lake City, Utah, on July 2, 1990,
at 1:00 o'clock p.m..
Said hearing was pursuant to
Order and Notice of the Commission.

BEFORE:

Janet L. Moffitt, Administrative Law Judge.

APPEARANCES:

Applicant was present and represented himself at the
proceedings.
Defendant
employer
and
insurance
carrier
represented by Michael Dyer, Attorney at Law.
The Employers' Reinsurance Fund
Erie V. Boorman, Administrator.

was

represented

The issues to be addressed in this matter are as follows:
1.

Whether
the
applicant,
Dale
Malquist,
sustained
injuries
as
a
result of compensable
industrial
accident between April 6, 1985 and May 15, 1985.

2.

Medical causation between the applicant's
injuries and the employment activities.

3.

Permanent partial impairment and apportionment
impairment for pre-existing conditions.

4.

Medical expenses.

claimed

of

was

by

DALE MALQUIST
ORDER
PAGE TWO

FINDINGS OF FACT:
The applicant in this matter, Dale H. Malquist, was employed by the
defendants from early April of 1985 through the middle of June, 1985. The
applicant was working as a designated welder on the project and was earning
wages sufficient to entitle him to the maximum in workers compensation
benefits. One of the projects that the applicant was involved in required him
to do welding on a catwalk with a grating. Ke was involved in cutting angle
iron and drilling it for attachment. This involved moving along the grating
on his knees, placing his hand through the rails, grinding off a clean spot
and attaching the angle iron with a U-bolt. He would then move on his knees
approximately seven inches to the next weld spot. The grating, as one would
expect, was ridged with each ridge being approximately two inches apart. It
was the applicant's testimony that approximately two weeks after beginning
work on this job, he began to have swelling and pain in his knees. He first
reported it to his supervisor, Curtis Hunt, approximately four weeks after he
started. He was directed to go to the site clinic on May 8th, and saw the
medical tech there who gave him some pain medication. No other treatment was
rendered nor were any x-rays taken. It was the applicant's testimony that he
did not wear knee pads throughout this process and was not aware that any were
available.
The applicant was terminated in the middle of May and never got any
treatment for his knees. Instead, he was sent to prison. It was his testimony
that he saw the doctor in prison for his knees although there is no clear
records of that. He was released from prison in February of 1987, and began
receiving treatment for an industrial injury for his low back. He has been
treated by Dr. Sterling.
He began treatment of the applicant's knees in
December of 1987, after the applicant had some incidents of pain in his knees
after doing some kneeling and squatting at home. There was no initial mention
to Dr. Sterling of the alleged industrial injury.
Dr. Sterling simply
prescribed anti-inflammatories for the applicant.
For the next three months after his release, the applicant attempted
to do some electrical work in Missoula, Montana.
He stated that he had
difficulty doing this work because of problems with kneeling. Thereafter, he
sustained injuries as the result of an industrial accident to his back and
shoulder and has not worked since.
Dr. Sterling has continued to treat the
applicant's knees and has recommended arthroscopic surgery.
The applicant called Curtis Hunt, his former supervisor, to testify
on his behalf. Mr. Hunt who was very straight forward and credible in his
testimony indicated and confirmed the applicant's length of employment and the
fact that the applicant had worked on some grating. He described the applicant
as a satisfactory worker. He did remember that the applicant had complained
of knee pain when he kneeled. Mr. Hunt testified that knee pads were readily
available to the employees but did not know if the applicant wore knee pads.
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He described the applicant's actual work activities in a similar manner to the
description given by the applicant.
The applicant never informed his
supervisor that he had prior knee problems.
Although the applicant tried to down play knee problems prior to
1985, they have been significant.
The applicant, as early as 1962, had
problems with muscles in his right leg as well as feet problems. In 1970, he
developed a vascular problem in his right leg and was diagnosed as having
vascular disease which contributed to some knee pain. In 1979, the applicant
was working on the Minute Man missile project for an employer and had severe
pain in both knees. At that time, he was diagnosed as having pattelar bursitis
and was told to avoid all kneeling. In 1984, shortly before going to work for
the defendants, the applicant saw a chiropractor, Dr. Walker, for a twisted
knee in California. X-rays were taken of both of his knees at that time and
the applicant was again instructed to avoid kneeling.
On cross-examination, it was also brought out that the applicant, in
addressing the 1985 knee exposure with Dr. Sterling, had never mentioned to
him his two prior major treatments including the treatment of Dr. Walker in
California and the treatment in 1979, where he was diagnosed as having
pattelar bursitis.
The medical records also include a letter from the
applicant dated October 27, 1987, to Dr. Walker in California, concerning a
claim he had made in the state of Montana about the condition of his knees.
At that time, Mr. Malquist asked the doctor to submit information to Montana,
stating that he believed the source of his knee problems to have been his work
on the Minute Man missile project in 1979. In addition to this rather damning
evidence, the applicant also submitted an affidavit of a fellow employee who
had worked with him on the IPP project. Part of the statement that he made
was that during the times that he had worked on his knees, he had always been
provided with knee protection. It should be noted that he was working on the
same project as the applicant in 1985.
After a review of all of the testimony and medical records in this
matter, the Administrative Law Judge does not believe that the applicant is a
credible witness with regard to the source of his knee problems. While it may
be true that the applicant's problems were briefly aggravated by kneeling, it
is certainly true based on all of the medical records, that there is not a
medical causation between his current need for surgery and the industrial
incidents in 1985.
The applicant has received continuous treatment since
1979, for his knee problems. The only definitive overall report submitted in
this matter was that of Dr. Weeks, who examined the applicant at the request
of the defendants. Even Dr. Weeks was not privy to the information concerning
the applicant's 1979 injuries, and he determined that the needed surgery would
not in any way be related to the applicant's alleged industrial injury in 1985,
but to pre-existing meniscal tears and patello-femoral arthritis. Accordingly,
the Administrative Law Judge is of the opinion that the applicant's claim for
benefits fails both on credibility on testimony of the applicant about problems
he may have brought to the job and by reasons of medical causation.
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CONCLUSIONS OF LAW:
The applicant in this matter, Dale Malquist, has failed to demonstrate
that there is a medically causal relationship between his industrial activities
in April and May of 1985, and his current knee injury.

ORDER:
IT IS THEREFORE ORDERED that the claim of Dale H. Malquist, for
benefits arising from an alleged knee injury in April of 1985, be, and the
same is hereby, dismissed.
IT IS FURTHER ORDERED that any Motion for Review of the foregoing
shall be filed in writing within thirty (30) days of the date hereof,
specifying in detail the particular errors and objections, and, unless so
filed, this Order shall be final and not subject to review or appeal.

Passed by the Industrial Commission
of Utah, Salt Lake City, Utah, this
c\5 / , y ^ d a y of August, 1990.

ADDENDUM B

THE INDUSTRIAL COMMISSION OF UTAH
Case No.

89000297
*

DALE H. MALQUIST
Applicant,
VS.
L.K. COMSTOCK & COMPANY,
EMPLOYER MUTUAL LIABILITY and
EMPLOYERS REINSURANCE FUND,
Defendants.

*
*
*
*
*

ORDER DENYING
MOTION FOR REVIEW

*
*
*
*
*
*

* * * * * * * * * * * * * * * * * * * *
The Industrial Commission of Utah on Motion of the Applicant, Dale
H. Malquist, reviews the Order of the Administrative Law Judge in the
above-entitled matter dated August 31, 1990, pursuant to Utah Code Annotated,
Section 35-1-82.53 and Section 63-46b-12.
On August 31, 1990, an Order was entered by an Administrative Law
Judge of the Commission wherein it was concluded that the Applicant's claim
should be dismissed because of a lack of credibility and a lack of medical
causation.
On October 24, 1990, the Applicant, acting pro se, filed a Motion
for Review alleging that the Administrative Law Judge abused her discretion
in failing to apply the legal standards outlined for cases involving
preexisting injuries in Allen v. Industrial Comm'n, 729 P.2d 15 (Utah 1986),
in concluding that there was a lack of medical causation evidence in this
case, and in her conclusion that the Applicant was not a credible witness.
Thereafter, the matter was referred to the entire Commission for
review pursuant to Section 35-1-82.53, Utah Code Annotated. The Commission
has reviewed the file in the above-entitled case and the Commission is of the
opinion that the Motion for Review should be denied.
The Commission finds no grounds on which to reverse the decision of
the Administrative Law Judge. The Applicant asserts that the Administrative
Law Judge failed to apply the two prong test for legal and medical causation
which an Applicant must sustain in order to obtain benefits where the case
involves preexisting injuries. This objection is invalid because the alleged
industrial accident occurred between April and June of 1985, long before the
Allen decision by the Utah Supreme Court.
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The ALJ did not abuse her discretion because she applied the
correct standards as they stood prior to the Allen decision. The ALJ's Order
discusses medical causation in some detail. Further, even under Allen the
Applicant's objections must fail. **In the event the claimant cannot show a
medical causal connection, compcmsation should be denied.*' Allen v.
Industrial Comm'n, 729 P.2d 15 (Utah 1986).
In addition, the ALJ made subordinate findings of fact which fully
support her ultimate findings of fact and conclusions of law, and thus it is
clear she did not err in applying the appropriate legal standards. Glen M.
Barney & Sons v. Industrial Comm'n, 609 P.2d 948 (Utah 1980).
With regard to the Applicant's failure to establish medical
causation, Dr. Weeks conducted an independent medical evaluation of the
Applicant and his medical records and Dr. Weeks concluded that the
Applicant's knee problems "are primarily degenerative in nature** and that the
Applicant's "kneeling episodes in April and May of 1985... are not the cause
of his knee problems.** In addition, the Applicant's physician, Dr. Walker,
stated on April 16, 1984 that the etiological origin of the Applicant's knee
problems was "post-traumatic cumulative kneeling on the job, on cold, rugged
surfaces.** Thus, there is competent medical evidence in the record to
support the Administrative Law Judge's conclusion that medical causation is
lacking. Lancaster v. Gilbert Development, 736 P.2d 237, 241 (1987).
The Commission is of the opinion that the trier of fact is in the
best position to determine issues of credibility. This is true primarily
because the trier of fact has the unique opportunity to directly observe the
Applicant and the demeanor of witnesses. The Administrative Law Judge had
the opportunity to observe the Applicant during the course of the hearing and
found the Applicant to be lacking in the requisite credibility. For example,
the Applicant was not candid with regard to his preexisting injuries. The
Applicant testified under oath that, prior to the alleged injury in 1985 he
had only one prior incident of right knee pain. On cross-examination,
medical records were introduced showing that the Applicant had suffered from
lower extremity cramping, pain and vascular irregularities since 1962.
Further, the Applicant's testimony regarding the treatment and origin of his
knee injuries contradicted the records of his own physicians. In a letter to
his physician the Applicant asked that a letter be submitted to his Montana
workers' compensation carrier to the effect that his knee problems were the
result of his employment on the Minuteman Missile project in 1979. Thus, the
Administrative Law Judge's determination that the Applicant's credibility was
lacking is supported by substantial credible evidence.
For the foregoing reasons it is the opinion of the Commission that
the Administrative Law Judge's Order should be affirmed. In affirming, the
Commission adopts the Findings of Fact and Conclusions of Law of the
Administrative Law Judge.
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ORDER:
IT IS THEREFORE ORDERED that the Order of the Administrative Law
Judge of August 31, 1990, is hereby affirmed, and the Motion for Review is
hereby denied.
Any appeal shall be to the Utah Court of Appeals within thirty (30)
days of the date hereof, pursuant to Utah Code Annotated, Sections
35-1-82.53(2), 35-1-86, and 63-46b-16.
Industrial Commission costs to
prepare a transcript of the hearing for appeals purposes shall be borne by
the appellant.

mtMm
Thomas R. Carlson
Commissioner

Dixie L. Minson
Commissioner

Passed by the Industrial Commission
of Utah. Salt Lake City, Utah, this
/^ Vl)
day of March 1991.
ATTESXl
Patricia 0. Ashby I
Commission Secretary
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FILED
NOV131991
IN THE UTAH COURT OF APPEALS
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Dale H. Malquist,

MEMORANDUM DECISION
(Not F o r P u b l i c a t i o n )

Petitioner,
C a s e No.

v.
Board of Review of the
Industrial Commission, the
Employers Reinsurance Fund,
L.K. Comstock & Company, and
Employer Mutual Liability,

910181-CA

F I L E D
(November 1 3 , 1991)

Respondents.

Original Proceeding in t h i s

Attorneys:

Court

Dale Malquist, Lincoln, Montana, Petitioner Pro Se
Michael E. Dyer, Brad C. Betebenner, and Michael A.
Peterson, Salt Lake City, for Respondents
Erie V. Boorman, Salt Lake City, for Respondent
Employers Reinsurance Fund

Before Judges Russon, Bench, and Greenwood.
PER CURIAM:
Petitioner seeks review of the denial of workers'
compensation benefits for knee injuries petitioner allegedly
suffered in 1985. The administrative law judge (A.L.J.) found
insufficient evidence of a medically caused connection between
petitioner's alleged industrial accident in April and May, 1985
and his current knee condition. The Industrial Commission
affirmed the A.L.J., finding "competent medical evidence in the
record to support the . . . conclusion that medical causation is
lacking." Petitioner filed a petition for review in this court.
We agree that this appeal is a "straightforward" review of
the factual determinations by the Industrial Commission on the
issue of causation of petitioner's knee condition. We have
reviewed the arguments by petitioner and compared the record
herein with his claim that the findings of the A.L.J, and the
Commission are not supported by substantial evidence. We affirm
the denial of benefits.

A detailed recitation of the facts is unnecessary. We refer
the parties to the A.L.J.'s findings and the order. The factual
determinations by the A.L.J, are supported by substantial
evidence in the record. We adopt herein the conclusions and
opinion of the Commission in denying Petitioner's request for
review. We are not required to accept the selective facts
advanced by Petitioner to support his arguments. Nor do we adopt
the conclusions drawn by him from those facts. Grace Drilling v.
Bd. of Review, 776 P.2d 63 (Utah App. 1989).
The decision of the Commission is supported by substantial
evidence in the record that Petitioner has failed in his burden
to establish a causal connection between his 1985 employment and
his knee injury. A doctor's expressions of possibilities that
petitioner's kneeling in 1985 "could have" contributed to
petitioner's present physical condition and not that it did so
are, on the whole, insufficient to even present a prima facie
case of causation. Vause v. Industrial Commission, 17 Utah 2d
217, 220, 407 P.2d 1006, 1008 (1965). The evidence does not, in
this case, ensure a medically demonstrable causal link between
petitioner's work activities and his condition. Allen v.
Industrial Commission, 729 P.2d 15, 27 (Utah 1986).

The order of the Commission is affirmed.

Leonard H. Russon, Judge
Russell„Jf?. Bench, Judge

Pamela T. Greenwood, Judge

910181-CA

2

ADDENDUM D

MLLU
DEC 6 1991
IN THE UTAH COURT OF APPEALS

cOUBT OF APPEALS

OOOOO

ORDER DENYING
PETITION FOR REHEARING

Dale H. Malquist
Petitioner,

Case No. 910181-CA

v.
Board of Review of the Industrial
Commission, the Employers
Reinsurance Fund, L.K. Comstock
& Company, and Employer Mutual
Liability
Respondents.

THIS MATTER having come before the Court upon petitioner's
Petition for Rehearing, filed November 26, 1991,
IT IS HEREBY ORDERED that the petitioner's Petition for
Rehearing is denied.

Dated this

Jy

FOR THE COURT:

Mary CyNoonan
Clerk »f the Court

day of December, 1991.

